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ORDERS
Parenting Orders

(1)

(2)
3)

4)

®)

(6)

FamCA

That B, born ... October 2007 and L, born ... Februz099, (“the children”)
live with the mother.

That the mother has sole parental responsibilitytfe children.

That the father shall be entitled to send letteasds or gifts to the children at
Christmas time, Easter time and for their birthdagsthe address of the
mother’s parents or any other address that the encthall, at her discretion,
provide the father with and the mother shall, atdiscretion, give those to the
children.

That the mother shall take all reasonable stepmsure that the children are
permitted to communicate with the father by letterards or other written
communication and she shall ensure that such comcation as they may
choose to write to the father is forwarded to tubér.

That the mother shall ensure that she speaks ofdter and his family,
parents and friends respectfully and refrains frdemigrating any of those
people whenever she is speaking to or within therihg of the children and
that she uses her best endeavours to ensure lleas o not denigrate or insult
the father and his family, parents and friendshiem presence of or hearing of
the children.

That the father is restrained from attending withikilometre of:

(@) The home of the mother and children; and
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(7)

(8)

)

(10)

(b) The day care centres and/or schools, includingrb&tier school care
and vacation care, at which the children are egdolhnd

(c) Any extracurricular, sporting or other organisedtidties for the
children at public venues; and

(d)  Any future places of employment of the mother @ ¢hildren; and
(e)  Any TAFE, University or education institution attesd by the mother.

That the children shall only spend time with théhéx as may be agreed
between the mother and the father.

That the father is also restrained from harassig rmother in writing, by
telephone or any other electronic form.

That the mother shall, at the end of each yead seithe father copies of each
of the school reports received by her in respedhefchildren and copies of
any school photographs she has obtained in regpebe children during the

course of the preceding year and any other infaomashe considers it

appropriate and reasonable to provide to the fatleut the children, their

growth and development.

The Independent Children’s Lawyer is discharged.

Property Adjustment orders

(11)

(12)

(13)

(14)

FamCA

That as soon as practicable upon the making otteders, the husband and
the wife do all things necessary to cause the stiapproximately $185,000
held in an ANZ joint offset account to be paid e twife and the interest, if
any, earned on the amount that was held in thatuedtcince the conclusion of
the trial, if it has accumulated in the accounth¢opaid to the wife as to 56 per
cent of it and to the husband as to 44 per ceittawid the account to be closed.

That on or before 28 March 2014 the husband shalkp the wife, by payment
to the wife’s solicitors’ trust account, the sum&#3,133 and shall cause the
wife to be discharged and released from any anltiahility to the ANZ Bank
in respect of any debt secured by mortgage regustagainst the real property
situated at Property 2, C Street, Suburb D (“thieusil D property”).

That upon compliance by the husband with the obtga imposed upon him
by Order (12) hereof, the wife shall surrenderri® husband all right, title and
interest in the Suburb D property.

That in the event of default by the husband in eespf his obligations
pursuant to Order (12) hereof, the Suburb D prgpsmtll be sold by private
treaty or public auction before 30 June 2014 witly af the sum of $83,133
that remains unpaid after 28 March 2014 plus isteom that sum from 28
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(15)

(16)

(17)

(18)

(19)

(20)

FamCA

March 2014 calculated pursuant to the provisionshef Family Court Rules
2004 to be paid to the wife on settlement of ite.sa

That the wife shall retain as her sole property:

(@) The Toyota motor car that was in her possessidheatonclusion of
the trial;

(b) Any furniture, jewellery or other personal propeityher possession
save for any photographs of the husband that wese ah the
commencement of the cohabitation of the husbandladvife which
shall be returned to the husband forthwith, if alogady;

(c) Any money in bank accounts in her sole name.

That save as otherwise provided for in these Ordbeswife shall indemnify
the husband and keep him indemnified against amly ainliability for any
debts, including credit card debt and student debtirred in her sole name.

That the wife shall retain as hers absolutely all her interests in
superannuation funds including E Super Fund, F S&ped, G Super Fund
and the parties’ self-managed | Super Fund.

That pursuant to section 90MT(1)(a) of themily Law Act 1975whenever a
splittable payment becomes payable in respecteo$tiperannuation interest of
the husband in the parties’ self-managed | SuperdFthe Wife shall be
entitled to be paid an amount calculated in aceuwdavith the Family Law
(Superannuation) Regulations 2001, using a basei@imat the date of these
orders, in the sum of $163,730 and that there bereesponding reduction in
the entitlement the husband would have had in tBeder Fund but for this
order.

That for the purposes of Order (18) of these Ordéies operative time is four
business days from the service of these Orderh@nrtistee/s of the | Super
Fund.

That contemporaneous with the receipt by the wifeth®e cash payment
referred to in Order (12) hereof, the husband arfd wach do all necessary
acts and sign all necessary documents so as te:caus

(@) the wife’s member benefit entitlements in th®uper Fund, including
all of that amount split to her from the husbandtgrest in that fund
pursuant to these Orders, to be determined (wiéh absistance of
expert advice if necessary), and then to be rall#gdnto a fund of the
Wife’s election;

(b) the removal and/or replacement of the wife aswvember and as a
director or secretary of any company that is tristiethe | Super Fund;
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(21)

(22)

(23)

(24)

(25)

(©) the resignation and removal of the wife asustee of the Chapman
Trust and the surrender by the wife of any inteiresat trust.

That other than as already provided for in thes#e®, the husband shall retain
as his sole property:

(@) Any furniture and other personal property in hisgession in addition
to any photographs that are delivered to him bywife pursuant to
these Orders;

(b) Any money in bank accounts in his own name;

(c) All of his shares in Chapman Pty Ltd and in | Ptgi;L

(d) His interest in the Chapman Trust;

(e) Any motor car, boat, boat trailer, and tools in passession.

That subject to the superannuation splitting Ontl@de in these Orders, the
husband shall retain as his absolutely all of higrests in superannuation
funds, including H Super Fund and the parties-s&dhaged | Super Fund.

That the husband shall indemnify the wife and kkep indemnified against
any and all liability for any debts, including credard debts, incurred in his
sole name and for any debt of the wife to the Clapifrust, to Chapman Pty
Ltd, to | Pty Ltd or any debt of the wife incurrad any way through
involvement in any of those companies or the Chapifraist, including any
unpaid tax liability incurred by the wife in resp@t involvement by her in any
of those companies or the trust, including in respé any distribution of trust
income to her as a discretionary beneficiary of thest but not limited thereto.

That in the event that any party to these Orddisses or neglects to comply
with any or all of the provisions of these Ordeitse Registrar or a Duty
Registrar of the Family Court of Australia at Basie is hereby appointed,
pursuant to section 106A of tHeamily Law Act to execute all deeds and
documents in the name of the husband and/or the avitl to do all acts and
things necessary to give validity and operatioth&se orders.

That the wife’s application for lump sum spousaintenance is dismissed.

IT IS NOTED that publication of this judgment by this Court enthe pseudonym
Chapman & Chapmahas been approved by the Chief Justice pursuanid(9)(g)
of theFamily Law Act 197%Cth).

FamCA
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FAMILY COURT OF AUSTRALIA AT BRISBANE

FILE NUMBER: BRC 10215 of 2010

Ms Chapman
Applicant

And

Mr Chapman
Respondent

REASONSFOR JUDGMENT

The children, B, who is 6 years of age, and hikelgister, L, who is 5 years of
age, live with their mother, Ms Chapman. The motlwed children have not
lived in the same house as the children’s fatharQWlapman, since not long
after L was born in 2009. The children have spentially no time with their
father for around three years. The parents remadkeld in dispute about
whether the children should spend any time withr tfegher at all and, if they
do, whether it should be supervised or not.

The parents also remain locked in dispute about tih@y are to finalise their
financial affairs and divide up their property cegaent upon the breakdown of
their marriage relationship.

The responsibility for determining what parentingaagements should be
ordered now falls on this Court, as does the resiporny for determining how
the property of the parties is to be settled agéen them.

Background

4.

FamCA

The mother is 32 years of age, born in 1982. Thigefais nearly 50 years of
age, born in 1964. They started a relationshiprimround December 2003,
having met in the workplace, when the mother wasy@4rs of age and the
father 39 years of age. They began to live togethevlay 2004 when the
mother moved in with the father and his two chifdoé a de facto relationship
that had only just ended. Those children are M, whoow 14 years of age,
and K who is now 12 years of age. Their mother, Msnd the father had
ended their relationship not long before the mothehis case moved in with
the father. The mother and the father married itoer 2005.

In or around May 2009, the children, M and K, betgmahve with their mother

pursuant to order of the Federal Magistrates Clalidwing contested interim
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10.

FamCA

parenting proceedings. At around that time, theheroin this case spent a
number of months as an in-patient in a Brisbangiteshat cares for women
with post-natal mental health problems. L had gobt been born. When the
mother was finally discharged from that hospitdle sand her two children
moved out of the family home and went to live whibr parents in their
Brisbane home, where they still live. They did thatause child protection
officers of the Department of Child Safety (as @sathen called) had informed
the mother that if she did not move out of the h@nd away from the father
they would act to remove the children from her care

The officers of the Department had resolved on tloatrse having determined
that the children were at risk of psychologicalrhaf the mother continued to
live with the father, because of their probablettared exposure to violence,
principally being perpetrated by the father agatihetmother.

Although the mother and the father continued theationship after the mother
and children moved to her parents’ home, their tieiahip gradually
deteriorated to the point of finally ending in soand February 2011.

| pause here to observe that these facts are asdkiger asserts them. The
father disputes some of them. However, | acceptbéher’s evidence as to
these matters and reject the father’s evidences Thiin accord with my

findings generally on factual matters in disputethis case, as | prefer the
mother’s credibility over the father’s. The fathéid not impress me as an
honest witness whose evidence | could generallg@cas truthful. The mother
impressed me as far more reliable in respect ohtireesty of her account of
the facts in issue in this case.

Since around October 2010, not the mother, noFdderal Magistrates Court
(as it then was), nor this Court have permitteddhikdren to spend any time
with the father. Both the mother and the Indepen@rldren’s Lawyer now
submit that should continue to be the case. Theyera that final parenting
orders should be made that provide for the motbehdve sole parental
responsibility for the two children and that make provision for them to
spend any time with their father, whether supedsise not. In contrast, the
father submits that the final parenting orders &h@uovide for the parents to
have equal shared parental responsibility for thikeleen and for them to spend
time with him, initially to be supervised at a cacit centre for three months
before increasing over a period of time to unsuged; alternate weekends
with the father and overnight on one additionahhig the other week.

| am in no doubt, having heard this matter overdsiys (four in July of 2012
and two in November of that same year), and hagogsidered all of the
evidence before me, that the father was violentadnive towards his de facto
partner, Ms J, whilst they were living together dhdt he was also violent and
abusive towards the mother in this case whilst theye together. | am in no
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11.

12.

13.

14.

FamCA

doubt that the father continues to minimise higpo@sibility for his violence
and that he lacks insight into his behaviour asccdnsequences. What makes
this lack of insight so much more troubling, as Ives highly relevant to the
outcome in this parenting orders dispute, is thet that the father has
completed a multiple week course for perpetratbrdoonestic violence run by
N Services on no less than three occasions. Halkasattended various forms
of marriage counselling and he has undertaken palsmounselling with a
psychologist over a six month period whilst thesecpedings were awaiting
trial.

The Family Consultant who assessed this family @egared three reports for
the assistance of the Court over the two years f&h0 to 2011, is a
psychologist with a Masters Degree in Science &itRsychology major and
with over 12 years post-graduate work experiencéamily assessment and
therapy, parenting programme co-ordination, in giev practice, within the
non-Government organisational sector, and withie @ourt’s Child Dispute

Services Section. This Family Consultant, in het taport, said this:

It seems despite significant therapeutic intenanfthe father] has been
unable to develop appropriate insight into his béha beyond explaining
that his behaviour was reactive. It may be thae [thther] lacks the
cognitive ability to gain sufficient insight in thregard.

The Family Consultant goes on to say:

| am not of the opinion that it would benefit [tii@her] to attend any
additional therapeutic intervention specifically dddress his tendency to
behave violently in domestic situations. ... | wosldpbport his continued
participation in personal counselling to addressues of character,
parenting and adjustment.

Although, of course, it does not absolve the fath@m personal responsibility
for his own behaviour, | do observe that thereagdispute that the father was
himself, as a child, the victim of significant dostie violence in his own
family of origin. He apparently witnessed much einte perpetrated against
his mother by his father and also suffered violeat¢éhe hands of his father
and his older brother. Sadly, that led to him beognviolent in response. In
his own words, he “flattened” his father when heswaly 14 years old.

| do also observe that the mother had her own lebdd difficulties and has
suffered from an eating disorder and self-esteesblpms since she was only
13 years old. She, too, already had been in onappmhmarriage for a short
time before she entered the relationship with #tledr.

Against that background, it would fail to surprisest objective observers with

some knowledge of the human experience to learnthtigarelationship that
these two parties formed was a dysfunctional oheracterised by chronic
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domestic violence with the mother being subjected physical, sexual,
emotional, psychological and financial abuse, ye &om which the mother
found it virtually impossible to extricate hersefyen when faced with the
likelihood of losing the care of her children toetlState child welfare

authorities.

The Parenting Orders Dispute

15.

It is with this background and with the best ing#seof the two young children
being the paramount consideration that this Cowstrmow determine the
parenting orders that will regulate the parentirfigtteese children for the
immediately foreseeable future.

The Principles to be applied

16.

As counsel for the ICL pointed out in his writtembsissions, | set out, in a
very summary manner, my understanding of the plasito be applied in
determining parenting orders cases in a previodgment inPrince & Walsh
[2012] FamCA 27%t [18] to [21]. That was as follows:

18.

19.

Part VII of theFamily Law Act 197%“the Act”) sets out the statutory
framework within which parenting orders are to bade by the
Court. The Court is given discretionary power tckenauch parenting
orders as it thinks proper.In deciding whether to make a particular
parenting order in relation to a child, the Counsinregard the best
interests of the child as the paramount consideratind must apply
a rebuttable presumption that it is in the besrists of a child for its
parents to have equal shared parental respongiinlitespect to that
child2 The Court must, having regard to the objects of PH* and
the principles underlying those objectsonsider certain express
“orimary” consideration’s and “additional” considerations in
determining what is in the child’s best interedtse Court must also
consider the extent to which each parent has ledfibr failed to fulfil
responsibilities as a parent in respect of soméndurparticularly
identified matter$

The presumption referred to does not apply in crstances of abuse
or family violencéor may be rebutted by evidence that satisfies the

© O N O o B~ W N P

FamCA

Family Law Act 197%Cth) s 65D.
Family Law Act 197%Cth) s 60CA.
Family Law Act 197%Cth) s 61DA.
Family Law Act 197%Cth) s 60B(1).
Family Law Act 197%Cth) s 60B(2).
Family Law Act 1975%Cth) s 60CC(2).
Family Law Act 197%Cth) s 60CC(3).
Family Law Act 197%Cth) s 60CC(4).
Family Law Act 197%Cth) s 61DA(2).
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17.

Court that it would not be in the child’s best masts for the child’s
parents to have equal shared parental respongitoifithat child*°

20. If an equal shared parental responsibility ordemede the Court
must consider whether the child spending equal tuitle each parent
is in the child’s best interests and is reasonphdyticable. If satisfied
as to both, then the Court must consider making sucorder and, if
not, then must consider whether the child spenduigstantial and
significant time with each parent is in the chilt¥sst interests and is
reasonably practicable. If satisfied as to boththafse matters, the
Court must then consider making such an order (BA@9.'
Determination of the reasonable practicability afua time or
substantial and significant time with each parenhade by reference
to the factors identified in s 65DAA(5).

21. If an equal shared parental responsibility ordenas made then the
Court may make such parenting orders as it corsigeoper by
regard to the best interests of the child.

| simply refer to that extract from one of my p@ws$ judgments as a summary
of the principles applicable to determining theguaing dispute in this case.

The Evidence and My Findings

18.

19.

The mother deposed to having been abused by therfaince prior to their
marriage in 2005. She says that she cannot realy éncident of violence that
occurred. However, she kept a diary throughoutrélationship, with entries
written contemporaneously to the events they recBaksages of her diary
taken from over several years have been put irfialaa form and put into
evidence by her, attached to her affidavit evider®®e has also deposed in
particular detail to much abuse she suffered ahtrels of the father. | accept
her evidentiary accounts of the abuse and violsheesuffered. | do not accept
that she has made any of it up.

The mother deposes to the verbal abuse the fatlbgrcted her to over several
years. It was often vile, disgusting, humiliatingdagrossly offensive. It was
language that not even a person of the strongemtacter should have to
endure. | set out just one example of what theefasiaid to the mother on 4
July 2007 after he had already grabbed her lowar &énd neck and yelled into
her face:

| just want to smash you into this wall.

10
11

FamCA

Family Law Act 197%Cth) s 61DA(4).
Family Law Act 197%Cth) s 65DAA.
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20.

21.

22.

FamCA

When the mother had gone into the bedroom to eeathgazine and try to
calm down after that, the father came in and sahkt:

You're nothing. You need to fuck off. Get the fumlt of here. You're just
a little, lazy, fat arse nothing. You are not evasrth the steam that comes
off my shit in the middle of winter. You are word&n a hair on a sheep’s
bum. You're a trashy, trashy, worthless piece adhr Careful when you go
outside or you'll blow away like a piece of trasfou’re just a burden to
the sheep. You're just a dreg holding shit to theep’s bum.

The mother was 5-6 months pregnant with the céupiest child, B, at this

time. No person deserves to be spoken to in thisavany time. The impact
such vile verbal abuse would have on a young womtnlow self-esteem and
a history of emotional vulnerability, heavily pregr with her first baby is
difficult to imagine.

The mother deposes to the physical abuse the fatligected her to over the
years. Her diary entry for 15 July, 2007 readso#lews:

[The father] was calling me an Arsehole, so | wenthe shops. When |
came home [he] was still in a mood so | went towlaedrobe [where the
evidence shows she used to regularly take ref(igké¢ father] pushed his
way in, kept hitting my head, grabbing me, pullmg up and pushing me
down, | couldn’'t get out because of the draws [sj¢he father] kept

picking me up. [He] spat on me twice. Police weaked.

An Occurrence Summary from Queensland Police Servécords put into
evidence by the ICL records that on 15 July, 206& following happened
between the mother and the father:

Incident started on the morning of 15/07/2007 whishs a verbal

argument between [the mother] and [the father]. [i&ther] then went to

the shops and when she returned she noticed tiheffavas still angry and

the [mother] has hid in the walk-in wardrobe ofitheedroom and pushed
some drawers up against it, so that the [fatheu]ccoot gain entry. The

[father] has pushed the door open and squeezedgihrdhe [mother] sat

in the wardrobe and the [father] started looking tfte phone which the
[mother] has then felt a blow to her back and sa@vielows to the back of

her head. The [mother] has suffered redness tonkek. No pain or

discomfort suffered. The [father] has then takem phone and then gone
outside the residence. The [mother] has gone toldbege room and

returned to the wardrobe with the phone where shéacted police.

The mother’s diary has another entry for 16 Jul§2@hich records:

[The father] came home at lunchtime. He said het&h® mins (sex).
After, we picked up the kids together, came horoedked for the kids, did
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23.

24.

25.

26.

27.

FamCA

homework, [the father] took [M] to soccer and hkeasfor his dinner to be
ready at 7 pm. [He] came home after soccer andinwtee office, in a bad

mood and getting worse. | went upstairs and lockedrything (I was

scared and the kids were in bed). | called [thbeidtto see if he had
calmed down, he stormed upstairs and got througliréimt door. He called
my mum on his phone. | tried to call the police,theew me around some
more. | went next door for help but they were noinle. | ran to the police
station. Police took [the father] away. (My dad hamime over and was
home with the kids) The police took me home, andday left. Police said
they would call when they let the [father] out. T@ice called at 1 am and
asked if [the father] could have his car if supsed. | agreed. [The father]
came at about 1:30 am and left at 2:30 am. | wiasvlth the children.

Another Occurrence Summary from Queensland Pokrei& records put into
evidence by the ICL records that on 16 July, 206§ following happened
between the mother and the father:

An argument broke out between the offender and[th@&her] and the
[mother] sustained injuries by being held down foa ground, the [mother]
has then decamped the location and attended thelice Station.

The seriousness of this event is particular becatishat time there was a
Protection Order already in place, earlier obtaibgdhe mother pursuant to
the provisions of th®omestic and Family Violence Protection Act 198%d)
(“the DFVPA’), naming the father as the Respondent and orgehnim to
refrain from committing domestic violence agairst thother.

The seriousness of the father’s behaviour at iha ts even more particular
because the father had already been convictedeaiching that order. On 12
March, 2007, in the Magistrates Court, he was adgdi of two charges of
having breached the order on 18 and 19 Februafy, 26d fined $1,200. On 7
August, 2007 he was again convicted in the Magesr&ourt on a charge of
breaching th®FVPAorder on 15 July, 2007. In evidence at the tridbleme,
the father conceded that he pleaded guilty to therge as read out by the
Police prosecutor. The mother was around fivexer®nths pregnant with the
baby, B, at that time. The father was placed orvsvenonths probation with
special conditions imposed, including the requirentkat he attend a domestic
violence program and an emotional fitness program.

On the same day, he was convicted on a chargesatbing theDFVPA order
on 16 July 2007. The father again conceded duiegttial that he pleaded
guilty to the charge as read out that day by thkc®@rosecutor. He was
sentenced to three months imprisonment which was wholly suspended for
a period of two years.

Despite the suspended prison sentence and the’$atibenpulsory attendance,
week after week, at a domestic violence progranpépetrators of domestic
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28.

29.

30.
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violence, the father’s physical and verbal violetmeards the mother did not
stop. As just one example from many, the mothddsydecords an entry on 28
January 2008, which details how the father triedwioeel the baby B’s
bassinette out of the bedroom because the babybken, hungry for a feed,
whilst the father was trying to talk to the mothEne mother tried to stop the
father doing this as the baby was crying and sh&edsto feed him. The father
threw the mother to the ground a number of timderkehe got the bassinette
out of the room. Later that same day the fathet the mother’s wrist by
twisting her arm and holding her down after he asher over in the kitchen.

The mother deposed to the father physically assgulier on 28 July 2008.

She says she had bruising on the neck and thagva&resuffered a broken rib.
In this respect, the father conceded in the witriess that the mother had
suffered broken ribs, at least twice, during tHatrenship. He said she had told
him that and he accepted that. In addition, theilyaBonsultant reported in

one of her reports that the father told her duang of her interviews with him

that he had “heard [the mother’s] rib break”. Tlaghér did not dispute that
evidence.

The mother put in to evidence many photographs ctiegi bruising and
marking to various parts of her body that she seg caused by the father.
Records that were put into evidence also recoridtiigamother was taken away
from their home to hospital by ambulance on ocagsibat she attended
hospital on more than one occasion, and that polere called to the home as
a consequence of calls reporting domestic violeosemultiple occasions
during the relationship. The records also reveat the family came to the
attention of the Department of Child Safety on iipldt occasions as a result of
the children being exposed to domestic violencee Tother also put into
evidence several photographs showing damage tev#tlse and doors of the
family home, attributed to the violence of the &athl accept that it was
damage caused by the husband.

Rather remarkably, in my view, during the periodewhhe father’s period of
imprisonment that he was sentenced to for breacBiRgPA orders was still
suspended, police were made aware of further weleoccurring, yet no
further action to have the father actually dealthwlby the criminal justice
system for these breaches appears to have bean Rbiece records produced
under subpoena and tendered into evidence by thep@ear to reflect police
discretion not to charge the father being exerclsathuse of the fact that the
mother and the father gave conflicting versionshoW the mother suffered
injuries. It appears that decisions not to chahgefather were made because of
a police officer’s view that it was a case of “thmther’s word against the
father's word”. Instead of charging the father, thether was simply given
referrals to Organisation O, a domestic violencepsut service. | digress to
remark that | do not understand, in such circuntg@snwhy the father was not
charged, leaving the determination as to guilt byop meeting the exacting
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standard of beyond a reasonable doubt for the oA’ | see the factual
circumstances, the father is extremely lucky thatwas not charged with
further breaches of the protection order during time when his prison
sentence was suspended, in circumstances whergharfwonviction might
very well have resulted in his actual imprisonment.

31. The mother also deposed to repeated sexual abudeviatence being
perpetrated against her during the course of tlatigaship. She gave evidence
that the father had non-consensual intercourse Wwéh on a number of
occasions, including on one occasion when he coroetksexual intercourse
with her whilst she was asleep. She gave eviddmaehe demanded to have
sexual relations with her as and when it suited. ltiler evidence was that she
was too scared of the consequences of refusasist tes demands.

32. The mother’s evidence also included evidence thatfather controlled and
restricted her access to money at times duringrétetionship. The father
accepted in the witness box that he had let hee laagredit card to use after
she was living at her parents’ home in mid 2009that he had cancelled it,
then reinstated it before cancelling it again, theinstated it before cancelling
it for a third and final time.

33. The father admitted having been violent. In andaf¥it filed 17 May 2011, he
said:

| agree that our relationship was characterizeddbsnestic violence. |
accept that on a number of occasions | acted iogpiately towards [the
mother] and the Police were called to our home anyroccasions.

34. Interestingly though, he went on to say:

| agree that Ireacted inappropriately on numerous occasions and accept
full responsibility for this. (my emphasis)

35. Quite remarkably though, he then went on immedyatekay:
Whilst my behaviour was inappropriate at timese [thother’s] behaviour
was very controlling of me. ....... | felt like 1 wastally controlled by [the

mother]........... | believe it is false to suggest thla¢ was afraid of me.

36. When the father saw the Family Consultant in thers® of interviews for her
report he said to her:

Sure | was angry, sure | was violent ... it takes tavtango.

37. He also told the Family Consultant that he doulttexd mother was scared of
him.
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| do not consider the words just set out are theds/of a man who accepts full
responsibility for the serious, prolonged, systeendomestic violence that he
perpetrated against the mother in this case andsexiall of his children to.

Even when the father was in the witness box duioitp stages of the trial, he
still minimized the violence he admitted to havipgrpetrated against the
mother and still asserted that his violence wastnob®n reactive to the

mother’s behaviour, attributing responsibility fors actions to her. When

pressed by me to tell the Court the violence tlea@btually admitted to, he

conceded that he had sworn at the mother, thattleggtabbed her against her
will and shaken her and that he had “busted doovend that were locked by

her, behind which she was seeking refuge. Whendaskeut the last of those
concessions, the father said he had “busted dowa’ lbcked doors, the

bedroom door and the wardrobe door, on one occassothe mother was

behind them and taunting him that he could not tgeher, and he simply

wanted to prove to her that he could. It is wortiimy here that the father
conceded that the mother often used to take refmmgehide from him in the

walk-in wardrobe in their bedroom during the cousgéhe relationship.

There is evidence in the form of records of the &#&pent of Child Safety that
reveal the father’s two older children, M and K, reventerviewed by child
protection officers whilst they were still livingith the father and the mother.
They are recorded as having disclosed witnessind) famaring significant
physical violence being perpetrated by the fatlgairesst the mother. Earlier
reports of the Family Consultant also reveal that tivo older children made
such disclosures to her during the interviews toak place as part of the
family reporting process in the proceedings thatewtben extant between the
father and his former de facto partner, Ms J.

It was actually through co-operation between thethero and Ms J (in

circumstances where | am satisfied there had puslyobeen conflict and

animosity between them), in the shadow of statedallenental intention to

intervene, that the two older children left thehtats care and went to live in
their mother’s care and, ultimately, the FederabM@ates Court ordered that
they continue to live in their mother’s care.

The documentary evidence put before the Court ey I®L also includes
records of the local Child and Youth Mental Healrvice from November
and December 2007 showing that the child, M, haénbeeferred for

assessment and treatment due to “his challengihgvibmur at home (since
parents separated in 2003) and at school (sincé)20the father had reported
that M had been misbehaving at that time, lyingaktg and being physically
aggressive to his younger sister. In the ClosumarBary of those records it is
recorded that M’s “presentation occurs within ajymtesial upbringing of

domestic violence from Father.” It also records:
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Perpetuating factors include lack of positive p&ngn identity issues,
[M’s] difficulty coping with parents’ separation drfather’s re-partnering
and the effects of domestic violence on [M].

Other Health Service records also show M againrgetpecialist paediatric
attention for behavioural problems throughout 2868 early 2009.

The records of P Hospital and the report of thecpsyrist, Dr A, who is a

Director of that Hospital's Centre for Post Natais@ders, show that the
mother was admitted there in a distressed stakgenMay 2009, only several
weeks after baby L was born. She was tearful, twat pppetite, was having
difficulty in organising herself and was diagnosesl suffering a depressive
disorder with anxiety symptoms in the post nataiquk Dr A reported that it

became increasingly apparent during the coursehefmother’s admission
(which lasted around about 5-6 weeks) that a lothef mother’s difficulties

arose primarily from the marriage she was in. Stk ddmitted to nursing staff
that she had suffered domestic violence of a physierbal and emotional
nature over the five previous years of her relaimn with the father. She was
observed, during her admission, to be more depleasd anxious following

some interaction with the father. Even during gisibm the father, or weekend
leave when she went home with him, it was noted thay had heated
discussions. The father was considered by hosgtiédl to be unsupportive of
the mother. It is recorded that he still expected to do housework and
bookwork whilst at home on leave during her tim¢hi@ hospital’s care.

| am satisfied that it was before and during herigae of admission to P
Hospital that she worked with the older two childsemother to have the two
older children go to live with their mother. | ans@ satisfied that on the
mother’s discharge that Departmental staff madieir to her that if she did
not move away from the father she risked having tvn two children
removed from her care. She did then move away fiwrfather, initially to a
women’'s refuge then to her parents’ home. Howepeoperly extricating
herself from the dysfunctional, toxic relationshipth the father took her
another 18 months approximately. During that tinme saw Dr A on six
occasions and then again in June 2011. She haédrfisgr appointments, just
not turning up over that time and had cancelleceoAt the trial in July 2012,
Dr A said that the mother had seen him anothertfives since he had done his
written report that was in evidence. | shall rettorthe Doctor’s trial evidence
a little later.

Dr A said in his report dated 10 June 2011:

Throughout her subsequent appointments (after 6ustug009) she was
constantly feeling anxious, tense, on edge alhefttme and she had lost
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significant weight and she was constantly watchimgt for her ex
husband. ...

...this lady has been suffering with a chronic atipnent disorder with
depressive symptomatology and anxiety, a conseguehder marriage
and perpetuated now by the process of going thraeghss regarding her
children and property settlement. It seems sisélisvigilant regarding her
husband. | think the domestic violence that she lteeh subjected to has
made her very tense, anxious and obviously shecaaserned about how
her husband may react in relation to the pendingtcoatters. ...

It would seem to me that until the court casesclared and she has some
financial stability and also that she can feel daden any repercussions
from her ex husband, that she may be able to skitlen and continue her
studies (she had taken up ... studies on an extbasas$) and to make a
home for herself and her children

Late in 2009, the mother joined the proceedings\itese then on foot between
the father and his former partner, seeking ordatsthe two older children live
with her. She discontinued her application in tede in early 2010. In August,
2010, after a number of family reports had beemiabd by the ICL from the
Family Consultant and another private family repariter, the father, the
mother in that case, Ms J, and the ICL consentexiders in those proceedings
that provided for the two older children to spemdregular time with the father
and to only spend time with him as agreed betwkermparents.

All through this time, from June 2009 until arouddtober 2010, though living
in different households, the father and the mothere still seeing each other
and carrying on a relationship, sexually and enmailiy. They were also seeing
counsellors. They were, | am satisfied, trying el their marriage going
although living apart. The evidence satisfies ma the mother was just as
responsible for this as the father. Indeed, | acttepfather’s evidence that the
mother was throughout this period often calling Hiyntelephone incessantly,
sometimes many, many times each day. There arel emaimunications
between the two of them in evidence that refleetrtiother’s desire to improve
and retain the relationship, and the father’s agmadesire for the same. There
Is evidence that at Easter time in 2010 the motemt to the extraordinary
length of dressing as an Easter Bunny and goirfg Agross town to visit the
father at his home in the middle of the night,gydesperately to impress him
and to be close and intimate with him. She saieMidence though that she did
that to “make nice” to him so that she could keepsélf and the children safe
from him. Whilst | accept there may have been ameht of reality in that, |
also am convinced the mother was still emotionatlynmitted to the
relationship with the father at that time and wgsg to maintain it.

However, the mother’s diary notes for the periodl seflect the father
subjecting her to constant verbal abuse during tinat. They reflect tirades
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where he continues to blame the mother for theiogiship difficulties. The
mother also gave evidence under cross-examinatch | accept as true,
that the father would cancel her phone (the acctamivhich was still in his
name) if she did not call him for a period of tinghe even asserted that he
caused her phone number to be diverted to his feeredd so as to be able to
check on who was calling her on her mobile. | attiegt evidence.

In oral evidence during the trial, the father aijusought to persuade the
Court that emails and communication he had withntim¢her through 2010, in
which he was nice to her, or in which he suggeststtwed efforts toward
reconciliation, were simply him faking being nieethe mother, pretending to
her that he was interested in maintaining the igglahip, just so that he could
see his children. | do not accept that. That helavattempt to try to convince
me of that does him no credit in my view. | am Sad that had he truly
wanted the relationship between him and the mdthbe ended, he could have
and would have taken steps to ensure that actueppened, whilst still
pursuing time with his two children. He was reprded at the time by
solicitors in respect of the parenting dispute vith former partner and he had
access to a number of personal counsellors withwhe could have discussed
the matter and sought advice as to how to extridateself from the
relationship if he had wanted to. | accept the ena of the mother’s diary
note for 3 October 2010 where it records that #ibdr said to the mother “are
you gunna [sic] come and given [sic] me good sexemtise I've got an
invitation I'm gunna [sic] take up”. They are hardihe words of a man
eschewing a relationship with his wife.

The mother’s diary notes reflect an entry aboutegkMater, in October 2010,
about a conversation she had with the father whew went to a café together
that day. The father said “maybe | should pick he kids from school and
keep them away from you for 16 months.” A few weé&kter, matters came to
a head between the couple when the father diduprat the child B’s day care
centre, asking to see his son. It was a few daf@déhe boy’'s birthday. When
staff asked him to leave, after having receivedrircsions in that regard from
the mother, the father told staff that he wouldiersd them of their
responsibilities and simply take the child. He vmas able to do that. Police
were called and he left. Although he has said ligahad a birthday present in
the car for the boy, he did not take it in or seeleave it with staff to be given
to the child or the mother. That was the last tthe father saw B save for the
occasions of interviews by the Family Consultarthi& course of preparing her
family reports. The parents’ relationship effeclyalisintegrated from this
point on with the mother actually proclaiming itadeand eschewing any
further contact with the father soon thereaftee Shtained a further Protection
Order under th®FVPAIn February 2011 ordering him to remain away from
her and the children and not to contact her.
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The father asserts, as part of his case, that ttkenhas denied him time, and
continues to deny him time with the children by wayretribution for his not
wanting to go on with the relationship with her. geve evidence that she said
to him in October 2010 “if you walk out that dogou will never see the
children again”. It may be that the mother did $slagt or something like it.
However, | certainly do not accept the argument thig is her motivation for
denying the father time with the children. She esped fears for the children’s
safety and emotional wellbeing if they begin to repd¢ime with the father,
having regard to her history of experience of wicke with him. She gave
evidence of having seen him mistreat M and K whieeytwere in their
household by physically picking M up by the shbéing verbally abusive of
him and then throwing him back down on the grouBde gave evidence of
him being emotionally abusive of those childrenusing them as pawns in the
dispute with their mother. | accept that these garuinely held fears on the
part of the mother and that her arguments agamsthildren spending time
with the father are not maliciously motivated by &orm of bad faith.

When Dr A gave oral evidence during the trial inyJthis year, he quickly

confirmed that his diagnosis of the mother, offaretis written report of June,
2011, had not changed. He provided the opinion wieit was impeding the
mother’s progress was the continuation of theseqadings, the marriage
difficulties, the mother’s lack of financial supp@and the continued need to
live with her parents.

| accept that opinion evidence and express my tegneot having been able to
deliver judgment in the matter before now. It isvnfifteen months since the
trial finished. The demands of hearing and deteingirtases in this Court in
the meantime have simply prevented me from finasmy reasons and
delivering judgment before now. | apologise to geeties for this delay and
express my regret for the impact that this deldi/ivaive had on them.

The Family Consultant said that it is likely thaetfather may seek continued
avenues to disrupt the mother’s life if he is pét®a any ongoing contact with

the children. She said that the children have legrosed to family violence

since they were born and that it would have infaezhthe development of
their responses to stimuli and neural developntm. went on:

Given the total history of this matter, grantindesparental custody to the
mother would, in my view, not be unwarranted. Théity of these parties
to co-parent is greatly compromised.

The Family Consultant said that it was clear frdme fassessment that the
youngest child, L, has not formed an attachmetheédather and it was unclear
exactly how the older child B views his relationshvith his father. She said
she did not see any behaviour that would suggeattachment.
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The Family Consultant did say that it is possilblat the children may develop
a positive relationship with the father if givenetiopportunity, but that this
would require a concerted effort by the father te patient whilst
demonstrating appropriate parenting skills. She &t could take some time.

| accept those opinions. | am satisfied that withdwrther professional
intervention the father is not likely to be abledvelop those skills.

The father adduced evidence for the trial from ycpslogist who he had been
seeing for counselling. She reported that the fathe expressed the intention
to maintain progress that he had already made @ibrar counselling sessions
and programs “which had helped him achieve sigaificchange” and to
“further develop insight into difficulties, partiarly with regards to negativity
and anger within personal interactions.” The pslaifist went on to report that
the “insights and strategies reported by [the fdthave the potential to enable
him to overcome his previous tendency to engageangry and violent
behaviour.”

However, just as counsel for the ICL pointed outigwritten submissions, the
psychologist conceded freely that the foundatiofaof on which her opinions
were based was information supplied to her by #ikefr. She said the father
had told her that he called the mother “names”taatihe had been involved in
“pushing” and “shoving” and having hit the moth&he was confronted in
cross-examination by counsel for the ICL with thi dletail of the violence the
father had subjected the mother to. She then cewdlcttat her opinions about
the father’s insight and progress would not bedvaihere the father had not
told her the true facts about the family violen&ecordingly, | give very little
weight to the opinions the psychologist expresseler written report that the
father adduced.

| am satisfied that the father has failed to derrates that he has come to terms
with his unacceptable anger and violent behaviovected at his former
partners and his children. | am not satisfied thathas demonstrated the
appropriate level of insight for the Court to adctyat he has the capacity to
parent the subject children without subjecting titenan unacceptable risk of
physical or psychological harm by being subjecteait exposed to violence
perpetrated by him. | am equally unsatisfied treahhs the capacity to provide
adequately for the emotional needs of the childoerthat he is likely to
develop that capacity without further professioassistance in the short term
future.

The youngest child had no observed attachmentdddther when last seen
with him. The older child’s level of attachment wdsubted by the Family
Consultant. | am not satisfied that professionalypervised time with the
father provides the children the means with whibleyt can develop and
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maintain meaningful relationships with him. In cinosstances where the Court
is unable to be satisfied that the father has égptx acquire insight into his

actions and the consequences of his actions orhthas likely to develop

capacity to provide appropriately for the childeeemotional needs where the
children do not have attachment to him, it is mothieir best interests to subject
them to indefinite supervised visits with him, g tsame time as their mother
would be remaining hyper vigilant and significandlgxious about the impact
on them of spending time with their father at adl,| am satisfied she would be.

The Family Consultant recommended that the motheuld be given sole
parental responsibility for the two children. THeLl supported that position.
The statutory presumption that it is in their begérests for their parents to
share equally parental responsibility for themléady rebutted by the Court’s
findings about the violence in the relationship.

The Court is readily satisfied that the subjectdren’s best interests are served
by them continuing to live with the mother and bynferring sole parental
responsibility on the mother. The Court acceptssifemissions of the ICL and
recommendations of the Family Consultant to thdeoéf The emotional
wellbeing of the mother would, | am satisfied, heisk if she is required to
continue to communicate with the father about dews pertaining to the
children. | will not order the mother to engageantten consultation with the
father about decisions in respect of major longatéssues in the children’s
lives.

The Court is also satisfied in this case that #ednto protect the children from
physical and psychological harm is most appropgateet by not making any
order for them to spend time with the father irceimstances where they have
been assessed as having no attachment or no otimechment to him and
where the Court cannot be satisfied at this paintime that any meaningful
relationship could be developed without comprongdimeir safety. It follows, |
am satisfied, that the father should also be restdafrom attending the
children’s schools and/or child care centres asmeended by the Family
Consultant and submitted by the ICL so as to altbes children “space free
from the dispute.”

Finally in respect of the parenting orders, the iRa@onsultant recommended
that the father be permitted to “engage in writmmmunication with the
children in the form of cards, gifts and picturetevant to the children’s age
and literacy skills". The ICL expressed qualifiedupport for this
recommendation whilst expressing concern for thesibdity that receipt and
monitoring of such communication by the mother migtove unduly stressful
for her.

In the written Case Information document that wisedffor the mother on 2
December 2011 the mother did include in the ortless she was at that time
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asking the Court to make, orders that the fathepdmeitted to send letters,
cards, gifts and other written communication to ¢hddren no more than on
one occasion each fortnight and for their birthddaster and Christmas and
for the mother to permit the children to commurecaith the father in writing
with such communication to be forwarded by herhe father. In the draft
orders that were handed up on behalf of the mahére start of the trial, the
proposed order for the father to be able to comoaiaiin writing with the
children was not included.

I will make orders that do permit the father tocgéatters, cards and gifts to the
subject children for Christmas and Easter each wear for the children’s
birthdays each year, but not more frequently thext. tThe orders will require
the mother to provide the father with a postal eddrto which such letters,
cards and gifts can be sent by the father. Thererd@l give the mother the
right to determine not to give any letter, cardgait to the children if she
considers that the content is inappropriate fomth€&his will, I am satisfied,
provide incentive for the father to only includepagpriate child-focused
content and not to write or include anything thetks to re-engage or upset the
mother. | consider it is in the children’s bestemasts to continue to receive
appropriate communication and gifts from their &thif he chooses to take
advantage of that opportunity. It may also keepnofiee possibility of the
children seeking opportunities to engage with titadr when they themselves
consider it appropriate in the future. | do not sider that the mother will
deliberately withhold from the children communiocais from their father that
are appropriately child-focused in content.

It should be clear to the father from these reasongidgment what he must be
able to demonstrate at some future stage, if Hg wmshes to have a child-
focused, meaningful relationship with his childrete will have to demonstrate
that he has developed insight into the part his ewlent behaviour has played
in the position he now finds himself in in respettis four children. He will
have to demonstrate insight into the impact of fpwmiolence on children and
that he truly does have capacity to meet the emalkioeeds of his children. If
he is confident that he will be able to do thas@ne point in the future then he
need not go away from these proceedings thinkiagtike will not ever have a
relationship with his children.

In the meantime, the Court is satisfied that thé&dodn’s needs will be suitably
met in the care of their mother.

The Property Adjustment Proceedings

71.
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Both the husband and the wife (as | shall now tadim) seek property
adjustment orders from the Court, relying on theu€® power to alter the
property interests of parties to a marriage byGbart making such order as it
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considers appropriaté. Shortly after this case was heard and whilst this
judgment was reserved, the High Court handed dtswieicision irStanford &
Stanford(2012) 247 CLR 108. In that decision, the pluralifyserved that a
Court cannot make an order under s 79(1) ofRamily Law Act 1975Cth)
(“the FLA") unless it is satisfied, in all of the circumstas, that it is just and
equitable to make the ord€rThe consideration of whether it is just and
equitable to make a property settlement order niggjin by identifying,
“according to ordinary common law and equitablegiples, the existing legal
and equitable interests of the parties in the ptghé* Legal principle is to be
followed and applied when exercising the discretonferred by s 7& and
care must be taken not to conflate the s 79(2)tmuresf whether it is just and
equitable to make property settlement orders atvdah the separate s 79(4)
question as to the particular orders to be madayifare to be madé.

Once it is determined that it is just and equitablenake property adjustment
orders between the parties at all there are sewaters that must be taken into
account in “considering what order ... should be madder [s 79(1)] in
property settlement proceedings”. Those matterssateout in s 79(4). These
include the contributions made by the parties taariage (in various forms);
the effect of any order on either party's earniagacity; consideration of the
matters to be taken into account under s 75(2hefFtA, so far as they are
relevant; any orders already made underRh&; and any child support that
has been provided, is to be provided or might lmvided in the future for a
child of the marriage.

Having said that, in my view, that which the Fubhuet of this Court has in the
past described as “the preferred approach to ttegrdmation of an application
brought pursuant to s 79 of tikamily Law Act'’ is still very much a useful
and relevant exercise as part of the process bghathe discretionary exercise
may be approached. The use of this approach tonfiflate the path” to
determining the just and equitable orders to beeratte the s 79(2) question
has been answered does not, in my view, offend @nthe reasoning in
Stanford.l consider that the Full Court accepted as mucBewan and Bevan
[2013] FamCAFC 116.

That “preferred approach” is said to involve fouter-related steps: firstly,
making findings as to the identity and value of threperty, liabilities and
financial resources of the parties at the date hed hearing; secondly,
identifying and assessing the contributions ofghdies within the meaning of

12
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Family Law Act 1975%Cth) s 79(1).

Family Law Act 1975%Cth) s 79(2).

Stanford and Stanfor(012) 247 CLR 108, [37].

Ibid at [38]-[39].

Ibid at [40].

SeeHickey and Hickey and Attorney-General for the Camwealth of Australia (Intervene¢2003)
FLC 93-143 at [39] an@€oghlan and Coghlaf2005) FLC 93-220 at [22].
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subsections (a), (b) and (c) of s 79(4) and detangithe contributions based
entitlements of the parties expressed as a pegemathe net value of the
property of the parties; thirdly, identifying andsassing the relevant matters
referred to in subsections (d), (e), (f) and (g af(4) — including, because of
s 79(4)(e), the matters that are relevant pursteast75(2) — and determining
the adjustment (if any) that should be made to toatribution based
entitlements of the parties established at stegnd; fourthly, considering the
effect of those findings and determinations andlw@sg what order is just and
equitable in all the circumstances.

75. Of course, it has never been mandatory to takefthis step approach, and
now, as just discussed, it is critical, once thetipsi legal and equitable
interests in property have been identified, to uheitee the question of whether
it is just and equitable to make property settleimamlers at all in all the
circumstances of their marriage. The discretionfewad upon the Court is a
broad and “holistic” on® and it can equally be properly exercised in dfer
ways, as long as legal principles, including thest out in s 79 of th&LA
itself, are followed and the reasons that are gimeke that clear.

76. At the conclusion of the trial, the parties agréleat their interests in property
included the following:

Proceeds of sale of real property situate at PtpderC| $185,000
Street, Suburb D held now in ANZ account in jgint

names

Real property situate at Property 2, C Street, 8uliu| $430,000
registered in name of husband

Toyota motor car of wife’s $12,000
Wife's jewellery $3,300
Husband’s household contents and personal possessids55,945
Wife’s savings in bank accounts $17.83
Husband’s savings in bank account $1,825.36
Total value of interests in property $688,088.19

77. The parties agree that there is a mortgage debttbeeroperty at Property 2,
C Street, Suburb D. At the end of the trial, it ve&geed that it was $246,867.
Accordingly, the value of the net interests of ffagties in property amounts to
about $441,000. Of that, the wife has a motor jeavellery and some savings

18 Per Murphy J itWatson & Ling(2013) 49 Fam LR 303, [13].

FamCA Reasons Page 19



78.

79.

80.

81.

worth about $15,000 of her own and there is $185jA0a joint bank account
with the balance being the husband’s.

The parties have agreed that the wife has $53j728perannuation interests in
a variety of superannuation funds, including a-sehaged fund of the parties.
The evidence established that the husband has 8% superannuation in
the self-managed fund and another $5,675 in anédinel

| am readily satisfied that the factual circumsemthat present in this case
support a finding that it is just and equitable niake property adjustment
orders as between the parties. The husband andavafao longer living in a

marital relationship and no longer commonly sharprgperty as they did

during that relationship. Leaving their propertyemests as they stand now,
without adjustment, would, in my view, be unjustianequitable having regard
to matters of contribution made by each of themspant to the common

purpose underpinned by their marriage during thratchn of their marriage.

I will be making property adjustment orders in tmatter. | go on to consider
the matter now, essentially in accordance with ther step “preferred
approach” that | have just discussed above.

The first step of that approach generally involvdentifying not just the
property interests of the parties in the form @itlassets and liabilities secured
by any of those assets and their superannuatierests in order to determine
what is the value of their total net interests rogerty, but also the amount of
other liabilities that the parties might owe joyntr individually. The amount
of such liabilities are then generally deductedriithe value of the net property
interests to determine the total net value of theets and liabilities of the
parties against which just and equitable propertjusiment orders are
ultimately determined.

Liabilities

82.

FamCA

There was disagreement between the parties aboetherh some other
liabilities that the husband asserted that he caatdally exist and whether any
of them should be taken into account at this pltth@ process in any event. All
of the following were listed by the husband as gabft he said should be
taken into account in the property adjustment.

ANZ credit card debt of Husband $9,573

Debt by Husband to his parents $10,000

Debt owed by Husband to friend, Mr Q $10,000

Debt Husband asserted owed to Accountants in res@ec731
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work done for Trust and SMSF

Tax debt of Husband’s company, Chapman Pty Ltd , I8P

In respect of the credit card debt, the evidenag¢ was presented to the Court
about this by the husband was a reference to anast liability on his ANZ
credit card of $5,000 in his trial affidavit and his Financial Statement, both
filed in 2011. During the trial, the solicitor foine wife tendered into evidence
three monthly statements from the husband’s ceadill account for February,
March and April of 2012. They showed that the mbntdpening balances were
always paid off in one payment by the husband. Tdlsy showed that nearly
all of the expenditure on the card was claimedh®y Husband to be business
expenditure of his company, Chapman Pty Ltd, thepamate trustee of the
family trust through which he conducted his tradasntbusiness. In cross-
examination, the husband was asked what the bat#nues credit card was at
that time (July 2012) and his answer was “$3,000 aallars”.

The wife’s solicitor submitted that as the partwesre in agreement that the
company had no value because its assets andtleidancelled each other out
no liability on the husband’s credit card, whichsnessentially a business credit
card, should be taken into account. She furthemsidd that there was no
evidence supporting the contention that $9,573 wdmbility owed on the
credit card in any event. That submission was ctridecannot find that the
husband had a liability of $9,573 on an ANZ crezhitd simply because his
counsel tells me so in her final submissions wheane is no evidence before
me to support that finding. | will not include such liability in my
consideration of this matter.

The wife’s solicitor makes exactly the same subioimssbout lack of evidence
in respect of the liabilities asserted by the huasbir accounting work done
for his company and the tax debt he asserts focangany. It is again correct
that there is absolutely no evidence before thertCioom the husband about
those two matters save for having deposed in fakdffidavit to the fact that
accountants were yet to do some outstanding fiaarstatements and tax
returns and that tax would likely be owing. Accogly, | am not able to find
that the amounts asserted by the husband as owirggpect of these matters
are actual liabilities that should be taken intccamt. Simply asserting that
they are in final submissions is not good enoughthk absence of agreement
on matters like this, evidence supporting suchréiese must be adduced in
admissible form if there is to be any prospect akiritg such amounts into
account.

Finally, in respect of the two amounts of $10,000 husband said were funds
borrowed from his parents and from his friend, Mrf@ the purchase of a
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motor home, the evidence adduced by the husbandtieng more than the
assertion in his trial affidavit, repeated in hismdncial Statement, that he
borrowed such amounts from his parents and hisadrie use to put towards
the purchase of a motor home. The husband adduredrroborative affidavit
evidence from any of those people and no documgrtadence that supported
the evidence. He was cross-examined about the maauteasserted that various
entries recorded in bank statements on bank acc@umported his evidence.
He maintained, when challenged on the issue, thatith owe money to these
people as he had asked them to loan him the maneyake up the shortfall on
the purchase price of the motor home when he boiighte said in cross-
examination that he was “pretty sure” the motor edmad cost him $110,000
when he bought it after separation from the witeerethough he had deposed
in affidavit to it costing $100,000. He agreed thathad said in his affidavit
that he had paid $90,000 for it from their jointcagnt but under cross-
examination he said that most of the $90,000 hawlecfsom the joint account
but not all of it. A further $20,000 was to be ptadcomplete the purchase. The
husband agreed with the proposition that the miotone was purchased in or
around September 2010, saying “without lookinghat paperwork that sounds
about right, yes”.

The wife’s solicitor then showed the husband stat@s) from two separate

bank accounts. One of those bank accounts wasathie dccount used by the
husband for his tradesman business. The other i®aswm personal account.

They were admitted into evidence as exhibit 37wséhg a transfer of $20,000

from the business account to the personal accau@0dSeptember 2010 and a
withdrawal of $20,000 from the personal accountasd at Suburb D the same
day. It was suggested by the wife’s solicitor te thusband that the $20,000
withdrawal was then the $20,000 that was used jotpa balance purchase
price for the motor home and the husband deniad T husband said that he
believed his parents paid $10,000 directly to teedor of the motor home and
that Mr Q had paid $10,000 to him first which herttpaid to the vendor. A few

moments later, the father said that he had statsna¢rhome “showing money

from [Mr Q] and from Mum and Dad.”

The husband’s veracity had not impressed me apamy during the trial. | did
not believe his evidence when he was answeringetigge®stions about the
purchase of the motor home and the alleged borgsvirom his parents and
his friend. In the absence of the corroborativalence that the father said he
had, as well as the absence of any evidence frenpdients or his friend
supporting his claim, | do not accept that he oliegparents $10,000 or that he
owes his friend $10,000. No such amounts will luided in my consideration
of this matter.

The parties did agree that the mother had a ltghli $663 in respect of fees
for tertiary studies she was engaged in.
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There was some further argument during submissabwut liabilities the
parties were said to have to Legal Aid Queenslantespect of Independent
Children’s Lawyer’s fees in respect of proceedimgs2010. However, each
agreed that there was no evidence about this lssfoge me either and, in the
absence of agreement or actual evidence of thdityalagain | will not take
such alleged debts into account.

Should there be amounts “added back” to the net prperty interests?

91.

92.

93.

94.

95.

96.
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Not unusually, each of the parties in this casdermed that amounts should
notionally be “added back” to the total value of thet property interests of the
parties against which just and equitable propedjysiment orders are to be
determined, for a variety of reasons.

For the wife, it was submitted that $2,192 showdd'ddded back” representing
the amount of one monthly mortgage instalment thas not paid by the
husband on the loan secured by mortgage over Ryope€ Street, Suburb D
in the period just before it was sold. It was subedi that it should be “added
back” as the husband had been ordered to pay thostgage instalments as
and when they fell due at the adjournment of the-lp@ard trial in July 2012
and had he complied with that order the equitygaeies would have realised
on the sale of the property would have been $2,dfife than it was.
Documents tendered into evidence as exhibit 36 aupp finding that the
husband did not make the last monthly payment o8eptember 2010 and that
the debt that was paid out would have been at &34092.70 less than it was
on discharge, had he done so.

Counsel for the husband submitted that such an anshould not be “added
back” simply because the debt had been compleisthdrged on the sale of
the property.

Another amount of $967.92 was not paid by the hodba respect of the
mortgage liability on the other real property whiem had been ordered to
continue to make such repayments. Counsel for tlsbdnd, in submissions,
agreed with the submission made by the solicitoithe Wife that this amount
be notionally “added back” to the value of the pebperty interests of the
parties for the purposes of determining properjystthent orders in this case.

For the wife, it was also submitted that an amaifir$23,874 should be “added
back” representing money that the husband hadvweddack after separation
from the company, R Company, on the failure of t@hpany, in respect of a
larger amount of money that had been invested &ynttsband in that company
in its managed tax effective investment schemes.

There is no dispute that the husband did receiad #mount back. The
evidence supports a finding that he did and thah smoney was deposited
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back to the bank account he operated as the bssamsunt. It was that
account from which the husband generally paid gl fees in respect of the
representation he had in these proceedings asvieyincurred.

Similarly, for the wife, it was also submitted treat amount of $19,195 should
be “added back” representing money that the husbaddreceived in 2011 by
way of back payment of Family Assistance Paymefies de had put his tax

return in for an earlier year during which the famwere still together. The

evidence supports a finding that he did receivdn sucamount and that it was
deposited to the business bank account also. lh&eRt Company money, it,
too, has been spent by the father since its receipt

The solicitor for the wife submits that these twoaants should be “added
back” because they are amounts that would haveeidart of the pool but for
their unilateral expenditure by the husband. Colimsghe husband submitted
that half of the Family Assistance Payments werd parespect of the father’s
two other children. | do not accept that fact al@ef any significance in the
determination of this issue.

For the husband, it was submitted that an amou$88f000 be “added back”

representing funds said to have been withdrawn tra@parties’ bank accounts
prior to separation by the wife and spent by hest vhere the husband gets
that figure from or how he calculates it is someghi do not understand. In his
trial affidavit, the husband deposed to the witmsferring the sum of $62,000
to an account in her name in July 2009. He depists account number into

which he says the amount was transferred but hasadduced any other

evidence of that.

The wife deposes in her trial affidavit to transifeg $40,000 from the parties’

joint account into her personal account in June92@he says she did this as
she observed from the banking records that theamashad been transferring
funds out of that joint account. The wife also goado say that she discovered
that the husband had transferred $10,000 fromdimé account into accounts

in the names of his two older children and she themsferred that money into

her personal account as well. | understand thimé¢an that she is deposing to
transferring $50,000 out of joint funds into herrowersonal account at that
time. That is $12,000 less than the husband depmsadd $33,000 less than
the husband is asserting now should be “added back”

The wife exhibits to her trial affidavit statemeifitsm the parties’ joint account
for June of 2009. They reflect an amount of $40,0€idg transferred from that
account to the account number that the husbanddedlin his trial affidavit
where he said the wife transferred $62,000 to @lcabunt in July 2009. There
is only a very small amount left in the joint acnbwafter the $40,000 was
transferred out of it and there is no other amalat corresponds with $22,000
to support the husband’s case on that point.
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Counsel for the husband did tender through theseeaamination of the wife a
statement from an ANZ account in the wife’s nametrastee for her son

showing account transactions from 16 July to 16o00&t 2009. $30,000 was
deposited into that account on 31 July 2009. $I1p@s drawn out of that
account on 5 August 2009. $35,000 was depositedtire account again from
another account on 9 October 2009 and a total @f08® was drawn out of
that account on 13 and 16 October 2009, leavitig lit it. The only cross-

examination of the wife about that statement ardnttoney that was in it was
directed to what she had done with the money. @itk she had spent it on
living expenses, particularly in the period of smonths after she had moved
out of the family home with the two children durimdpich she said she did not
receive Centrelink benefits as not being assessedtéled to.

On the evidence, | certainly cannot find that théewvithdrew $83,000 from
the joint account that is unaccounted for. Indeed; just as difficult to find
that the wife withdrew $69,000 from the joint acobun July 2009 that is
unaccounted for. In all the circumstances, | acteptwife’s evidence that she
transferred $50,000 out of joint funds at sepamatm her own accounts and |
reject the husband’s evidence that it was more tihain | will come back to the
issue of whether or not this amount should be “ddzleck” as | still understand
the husband contends for.

There was agreement between the parties that thes620,000 be notionally

“added back” to the total of the net property iat#s of the parties for the sum
of $20,000 that had been paid to the wife aftemptdag-heard days of the trial in
July 2012 pursuant to consent orders that includesetrvation that the payment
be by way of partial property settlement. There Wwather agreement that the
sum of $6,000 be “added back” as well for the $6,0tat was paid to the wife

by the husband by way of spousal maintenance puoirsoidhe orders | made at
the end of the part-heard trial in July in whicimé¢luded the order that the sum
be treated as partial property settlement alreadgived by the husband.

Finally, there is the issue of whether or not anteynaid by each party for their
legal fees up to trial should be “added back” te tbtal value of the net

property interests. The solicitor for the wife agduhat the money received by
the husband from R Company and by way of Familysdgsce payments were
spent by the husband on his legal fees and shithddefore, be added back.
Those two amounts totalled $43,069.

The husband was cross-examined as to the amounbiéy he had spent on
legal fees. He said that he thought he had paidfiomethat had acted for him
$43,000. He then said that he thought he had paichéxt firm that had acted
for him $15,000 to $20,000. He was not cross-exathiabout how much he
had paid the barrister who appeared for him omectlaccess brief at the trial.
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During the trial, | directed the parties to handaufetter of costs notification
pursuant to Rule 19.04 of the Family Law Rules 2Q0th). Counsel for the
husband handed one up dated 12 December 2012didathe husband had
paid to the first firm of solicitors the sum of gr$34,000. The letter said:

Costs are per client instructions for previous legpresentatives
Invoices not provided to Counsel.

That costs letter said nothing about any paymethdosecond set of solicitors
but did set out that the husband had paid $13,60thé¢ barrister who was
directly briefed. The letter also said that theddaml had paid approximately
$7,000 to the expert witnesses. | accept that maresypaid on behalf of both
parties.

The letter also said that the husband had souheethbney he had paid in legal
fees from a) a loan from his company, b) wages drdy him from the
company, c) Income protection funds he had beesivieg and, d) borrowings
from his brother. No further particulars were po®ad.

The solicitor for the wife handed up a costs letber. It is dated 12 November
2012. It set out the costs incurred between Jarn2@t® and October 2012 and
actually paid by the wife as $56,451. No particsilarere provided as to the
source of those funds. In the wife’s Financial &tant filed in 2011, the wife

deposed to owing her solicitors approximately $@8,@&t that time. | am

satisfied that the wife would have paid the sun$260,000 she received in
partial property settlement after the part heaia tn July 2012 towards her

legal fees. | consider that to “add back” the whafléhe $56,451 as well as that
sum of $20,000 would be including the sum of $20,80ice. | consider that

would not be just and equitable and not appropriditany amount is to be

“added back” for the wife’s paid legal fees it stibbe limited to $36,451. That

amount | am satisfied probably was paid from motheywife transferred into

her personal account from joint funds in July 2009.

As to the husband, it is impossible to determinghwany accuracy or
confidence just how much he spent on legal feesfeord where it was all
sourced. However, it is probable, | find, that he shbend on his legal fees at
least the equivalent of the amount of $43,069 beiregg money he received
back from R Company and the total of the Familyigtasice payment he was
paid after separation that was back payment foredog@ the parties were
together. If any amount is to be “added back” fog husband’s paid legal fees
itis, in my view, safe and appropriate for the amioof $43,069 to be included.

Notionally including amounts as “add backs”, alavith the balance of the net

divisible property, in order to determine a “podftiat is considered throughout
the balance of the process of determining propafyistment orders has been
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authoritatively considered to be the exceptiorheathan the rulé® However,
sinceStanfordwas decided, the discretionary treatment of whatganerically
described as “add backs”, in the light of the H@burt's decision, has been
discussed by a few of my judicial colleagues or @ourt’® Young J proffered
the view that the decision istanford would likely “ensure a change in
approach” to the way in which the issue of “addisads dealt with. Murphy J
in Bowe & Batemai2013] FamCA 253 observed that the principles megato
“add backs” fnayneed to be examined in light of the decision of lthgh
Court inStanford”.

After those single Judge decisionsBavan and Bevanhe Full Court said, at
[79], that it is important to deal with this questiof “adding back” notional
property carefully, recognising that the money mperty no longer exists but
that its disposal forms a potentially important tpaf the history of the
marriage. The Full Court acknowledged that s 79@&H)d in particular s
75(2)(0) gives “ample scope to ensure a just angtase outcome when
dealing with the unilateral disposal of propertyhe Full Court did not say
that the issue could not be dealt with as it haanbe the past, prior to the
decision inStanford.

Having regard to everything | have just discusseaim satisfied that amounts
of $36,451 and $43,069 should be notionally “addedthe value of the total
of the net property and superannuation interesteeparties being considered
in order to determine appropriate property adjustnoeders in this matter, in
respect of amounts paid from capital of the partlest would, but for its
expenditure on legal fees, have been still sultgeproperty adjustment orders.
| consider the notional “add back” of amounts gbital spent on legal fees still
to accord with authority and an important step mivang at appropriate
adjustment orders that are just and equitable.

| will also notionally “add” the sums of $2,192 afil67.92 being the amounts
the husband did not pay as ordered on the mortdabées on the two real

properties in the period just before the conclussbrihe trial. Had he made

those payments the parties net property interbatscould be made subject to
property adjustment orders at the time of the agich of the trial would have

been greater by at least that same amount. Thdichaot pay the amounts
when he was ordered to, in my view justifies tregtivhat are relatively small

amounts exceptionally in this case.

| will notionally “add back” the $6,000 that wasigay the husband to the
wife for her maintenance pursuant to my July 20t@ews by which that

19

20

FamCA

SeeFarnell & Farnell [1995] FamCA 140DJM & JLM [1998] FamCA 97Chorn v Hopking2004)
32 Fam LR 5780macini & Omacini(2005) FLC 93-218.

SeeWatson & Ling[2013] FamCA 57 an8owe & Batemaf2013] FamCA 253 per Murphy J and
Sebastian & Sebastian (No2013] FamCA 191 per Young J; see also what theGalirt said about
the issue iBevan and Bevaf2013] FamCAFC 116.
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amount was to be included as partial property esatht already received by
the husband. | considered that appropriate as ukbamd was accessing that
money from the joint account of the parties andvas, effectively, a pre-
payment of an amount | considered the husbandwibehad capacity to pay
periodically from his income. It was done becausesalk satisfied the wife
needed money at that time.

I will notionally “add back” the sum of $20,000 théne wife also received
pursuant to the orders made in July 2012 as theepagreed that such amount
was to be treated as partial property settlememtived by the wife.

I will not notionally “add back” any other amourgpresenting the balance of
the $50,000 | am satisfied that the wife took frime parties’ joint funds in
June 2009 having already determined to notiona#igld” back” the sum of
$36,451 most likely to have come from those funaisrhoney she spent on
legal fees. | accept her evidence that she speridlance of that capital on the
living expenses of herself and the children. Thatot unreasonable in all the
circumstances of this case.

Is the value of the total net property interets plus the amounts notionally

“added back” against which further consideration isto be given having regard to
the matters contained within s 79(4)?

119.

Accordingly, | calculate the total of the net prdgenterests, superannuation
interests and amounts notionally “added back” toa&&990,824.11. It is that
global sum against which | will now go on to assesatters as required
pursuantto s 79(4).

Assessment of Contributions

120.
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There is disagreement between the husband and ifeeaw to when they
commenced their relationship and started livingetbgr. The wife said that
they started their relationship around December32&@d commenced living
together in May 2004. The father said that theytesth a “work based
friendship” in December 2003 and says he “triekéep [the wife] at arm’s
length”. He does not give a date as to when hatagbeir relationship actually
commenced and the wife was not challenged abouteliglence in cross-
examination. As | said at the commencement of thheasons, | accept her
evidence about the relationship starting in Decer@bé3.

The husband said that from around May 2004, whenntother said they
started living together, that she would actuallysat his home with him for
one or two nights each week and that by Octobed 260e was staying at his
home with him “more often than not”. The wife wast ©ross-examined about
the difference on this. The husband was not creasaged about it either.
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However, as | preferred the credibility of the wdeerall in the proceedings, |
accept her evidence about when they started lit@ggther.

It is agreed that they married in October 2005 #wad they began to live apart
in late June 2009, after the wife had been dis@thfgpom P Hospital where she
had been staying for several weeks for treatmanpdst-natal depression. The
wife said in her trial affidavit that she moved mitthe home with the two

children of the marriage as she was told by officadrthe Department of Child

Safety that if she did not move out with the ctellthat the Department would
take them into State care due to the family viodetiiey were being exposed
to.

The wife asserts that she carried on a relationslhip the father after she

moved away but that it gradually deteriorated,métiely to a point where she
says she considered it was ended, which was inukgb2011. The husband
does not agree that the relationship ended in Bep2011. He says that whilst
they worked at reconciliation after the wife mowasay in the middle of 2009,

they were separated and did not resume their oaktiip. However, the

evidence clearly establishes that they did contitimegr relationship after the

mother moved with the children to live with her @ats at Suburb S. They
communicated with each other regularly, sometimesssantly. They saw each
other and spent time together. They continued tee hsexual relations. The
wife appeared to find it almost impossible to edte herself from what | am
satisfied was an extremely abusive relationshi@cdept that the relationship
did continue after cohabitation ended but thatdt @kteriorate to the point of
actually ending in around the end of 2010/beginmng011.

Accordingly, | am satisfied that their cohabitatiasted for just over five years
but that their relationship as a couple did noirelytend for another 18 months
after they stopped actually living together in sagne house.

Each of the parties was in an existing relationstingn they commenced their
relationship. The husband had two children with foisner partner. The wife
and her former husband had no children.

The wife then finalised a property settlement vhr former husband. The
husband finalised a property settlement with his&r partner too.

The wife’s property settlement was finalised by @arders made 9 February
2005 and they provided for her to keep the motoisba had, some shares that
she owned and to receive $71,000 from her formsbéwd in return for his
retaining certain real property. Although the husbdoes not accept the wife’s
evidence that she contributed this property andstma of $71,000 to their
relationship, | accept that she did receive tha2005 and did contribute it to
the relationship. Some portion of it, probably ardu$19,000, was used to
purchase a new motor car for her and the husbadch&ntwo children who
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remained in his care following the breakup of @ktionship with his former
partner.

There is no evidence that the husband’s propettiesent with his former
partner was ever formalised by Court order. Howelver parties agree that the
father owned the real property at Property 1, @e{rSuburb D and that it had
a mortgage debt encumbering it of approximately0$300. The wife said she
was told by the husband that it had been purches@003 for $515,000 but
that it was valued at only $450,000 in 2006. Theblaund said that the property
was still worth $515,000 at the time that he anel Wife commenced their
relationship. Without agreement or expert opinierdence, it is difficult for
me to make any finding about the value of the prigp@hen the two parties
commenced living together.

It is also agreed that the husband was runningréaesman business but that it
had no value of note. Further, it is also agreadl ttte husband had $300,000 in
superannuation at the commencement of their rakship, some shares, boats
and a trailer and the furniture in the home heimeth In 2006, the parties
created their own self-managed superannuation fand the husband’s
superannuation interest was transferred into tloaigawith the wife making a
contribution of $15,000 to it from her funds.

The wife worked in employment until December 208d then ceased working
outside the home completely. She then devoted Ihdémsdromemaking and
parenting, including parenting the husband’s twaldcén of his former

relationship who principally lived with the husbaadd the wife until early
2009 when they went to live principally with themother pursuant to Court
orders.

The husband continued to work throughout the leodtie relationship in his
tradesman business.

The parties agree that they subdivided the C Spemderty into two separate
lots in 2007 and they began to build a home ongbeond lot. That was
completed after the wife left in mid-2009 and theslband moved into that
home and rented the other one out until it was befdre the end of the trial in
this matter in late 2012. From the sale they haee$®185,000 in the bank and
they had an agreed equity of just over $183,0a08arremaining property at the
conclusion of the trial. Accordingly, the propertyyvned by the husband at the
commencement of the relationship generated, byctmelusion of the trial,

around $368,000 in equity for the parties. He dagrsalready had equity of
$215,000 in it when they commenced their cohabitatind the wife says it
had reduced to about $165,000 by 2006 through sdewaluation of the

property. In any event, it was directly contributbg the husband at the
commencement of the relationship but the subdimisas something both
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parties were involved in achieving and that celyailed to even further
increase in the amount of equity that was in tloperty by the end of the trial.

Clearly, the parties started their cohabitatiorhwiet interests in property and
superannuation to the value of in excess of $586,89 the end of the trial,

that has become $990,824 including $108,679 ndtioriadded” as already

discussed, to represent capital of the partiesipditsd by them since

separation.

Calculating the proportionate value of the wifeigial contribution as part of

the property and superannuation interests that Hag at the start of their
relationship, reveals that the wife contributedhest, something around 13 -15
per cent of the total, but probably not as mucthasin reality. It is impossible

to be more accurate than that.

| am satisfied on the evidence that was beforemaethe mother did most of
the parenting of the husband’s two older childremirdy the years that they
were living with the parties and most of the pareptfor their two children
after they came along. | accept the mother’s ewiddhat the father worked
very long hours as a tradesman and that it wasimmmon for him to leave
very early in the morning for work and not be hoamtil evening. | accept that
the mother did all of the cooking, cleaning and kvaround the house, save for
the mowing and hedge trimming that | accept theband did. | am satisfied
that the husband worked hard during the years efréhationship, generating
income that was used in supporting the family.

It is to be remembered that the wife had no pal€itiaty” to parent the
father’s children of his former relationship. Thentributions that she made in
this regard were voluntary and significant and ao¢ matched or counter-
balanced by the contributions the father made irkimg, earning income that
was used to support those two children financiaky/that was his duty. That
must be taken into account in this process. Couoséhe father quite properly
conceded as much in her oral submissions at thefethe trial.

| consider that the contributions the mother masl@ gparent and homemaker
during the 5 years of cohabitation must be regardsedexceeding the
contributions made by the husband across all spharéhe relationship, most
particularly because of the significant contribatishe made in parenting the
father's two children of his former relationshiphdse children left the
household in early 2009, not long before the psart® longer lived in
cohabitation.

After mid-2009, the wife continued to principallyare for the two young
children of the relationship, the youngest of whigdis just an infant. The wife
has solely cared for those two children for a fexarg now without respite by
way of them going to spend time with the fathere Mife and the children
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have had to live with her parents, as she has @en lable to afford her own
accommodation, whilst the husband continued tolwsadecupy the newly

constructed Suburb D property, meeting the mortgegmayments on the
property, of course. The wife did have access tmesgoint funds for her

financial support and the support of the childrerthe early days after they
moved away from the family home at Suburb D. Tisatoi be considered as
contributed to by the husband as much as by the.Wkvertheless, | still

consider that the wife’s contributions, given slas aimost solely cared for the
children without being able to afford her own acooodation whilst the

husband remained in the family home, for the pepodt-separation to trial
exceed the husband’s contributions during that gaened.

Converting those findings to a quantitative divsiof the net property and
superannuation interests plus the amounts notfiatided back” is the next
part of the discretionary process that | undertdke parties were not very far
apart in respect of their positions on this. Coumgethe husband submitted
that the assessment of contributions should resalihotional 70/30 division in

favour of the husband. The solicitor for the witdmitted that it should result
in a 60/40 division in the husband’s favour.

| do not consider a 70/30 division attributes sudint weight to the greater
contributions made by the wife during the part@shabitation and since then.
Similarly, | am of the view that the 60/40 notiorthVision urged upon me by
the solicitor for the wife does not give sufficiemeight to the husband’s direct
contributions of property and superannuation at cbenmencement of the
relationship. Doing the best | can in this disane#iry leap, | am satisfied that a
notional 64/36 division appropriately recognise® ttifferences in their

contributions that | have accepted were made.

Consideration of other matters, including the mattes set out in s 75(2) in so far
as they are relevant.

141.
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In determining the appropriate property adjustnogders to make, the Court is
required to consider other matters, in additionte contributions of the
parties, pursuant to s 79(4) (d) to (g) of theA. Those include all of the
matters set out in s 75(2) so far as they are aelkvthe effect of any proposed
order upon the earning capacity of either party,dther orders made under the
FLA affecting a party or the children, and any chilghmort that the husband
has provided, is to provide, or might be liableptovide in the future for the
two children of the marriage.

The wife is 32 years of age and at the time oftttz was in relatively poor

emotional health. Evidence from her treating psatrtst was that she had been
suffering with a chronic adjustment disorder wigptessive symptomatology
and anxiety and still was when he last saw her ay 012. He also reported
that she had suffered with an eating disorder siheeage of 13 and that she
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was still suffering with that at the time of theatr At the time of the trial she
was not employed and had not been since she ceaggdyment early in the
relationship. She was in receipt of Centrelink figmas her principal source of
income support. She was dealing with her emotiaifficulties by seeing a
psychologist regularly, in addition to seeing heating psychiatrist on a less
frequent basis. She was also parenting her twog/atiidren full-time, with a
little assistance from her parents with whom thegrevliving and there was
evidence, which | accept, that the parties’ littkey suffers from an autistic
spectrum disorder which requires additional care.

The wife gave evidence that she was in need of sagmficant dental work,
including root canal work, fitting of crowns andrgical removal of wisdom
teeth. There was no challenge to her evidencestteneeded such work to be
done. | accept that such work would be expensive.

The wife had been studying externally and part-titmeough a Queensland
university towards obtaining a degree. She hadgoassme of the subjects and
failed a couple. She said in her trial affidaviatttshe planned to study one or
two subjects per semester and was not sure whsitigewill be able to finish
the degree but had a plan to finish it in 2018. Heating psychiatrist gave
evidence that he did not consider it unrealisticHer to attempt to study this
discipline. She did say that she wished to remaillatime, stay-at-home
mother to her two children though.

The husband is almost 50 years of age. In hisafficevidence, he said that he
had weak knees, poor eyesight and ongoing back @anen that he had been
a hardworking tradesman, | consider it reasonablaccept that to be true,
notwithstanding the absence of any expert medipation adduced by him
supporting the assertions.

During the first part of the trial in July 2012,etthusband said he was not
working and had been incapacitated for work duenjiaries he suffered in a
sport accident earlier in the year. That evideok the wife and her solicitor
by surprise and the wife’s solicitor was clearlgstical of it, particularly given
the fact that the husband’s business bank statsnemitinued to reflect a
monthly amount received from one company that amgakeas if it could have
been for tradesman work being done by the husbEmel.husband’s evidence
that payments were still being made monthly foioioes he had sent out prior
to suffering his injuries was very difficult to aqut. In any event, the husband
gave evidence that he was in receipt of paymepts fnis income protection
insurer of $3,559 gross per fortnight that produ&j651 after tax per
fortnight.

At the final part of the trial in November 2012¢thusband was given leave to

put in an updating affidavit. In that, he deposedtill being incapacitated for
work due to injuries suffered in the sport accideut that he was still receiving
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the payments from his income protection insurer.skilé did not adduce any
medical evidence supporting his assertions thouglng evidence as to there
being any limitations on the payments from the iasu

| am satisfied that he was receiving from the iestine equivalent of $68,926
after tax income per year and that is at leasecéfle of what he was earning
before he began receiving it. He had deposed irowis Financial Statement
filed in November 2011 to receiving $2,000 per wéstéome before tax by
way of wages or drawings from the company he rarbtisiness through. | am
satisfied that the husband has an earning capadign physically well, of at
least around $100,000 gross per annum. Furthérgiabsence of any evidence
of medical opinion, | cannot make any findings @spect of the likelihood or
otherwise of him not being physically able to rettw work or the likelihood
of him not continuing to receive income support asbund that amount.
Accordingly, | find that the husband is in a muciparior financial position to
the wife, particularly looking to the short terntdte, and that much of that is
attributable to the wife’'s parenting obligationsdaher emotional health,
significantly affected by the nature of the relagship she had with the
husband. Long-term, if she is able to obtain a elegshe may improve her
earning capacity and eventually be in a bettemftie position. That is likely
to be a decade or more into the future.

Additionally, the wife will have the sole care dfet children for the indefinite
period of time that it takes for the husband tcetakeps to address the issues
that have caused me to determine that they notdsaey time with him. She
will bear not only the practical responsibility oaring for them but also the
financial responsibility of caring for them with nyelittle assistance from the
husband in the form of child support. In his tradfidavit, the husband
conceded that he was assessed to pay only $220queth in child support for
their two children. | am satisfied that is signéfitly less than half of the
reasonable expenditure requirements for the sugbdwo young children and
that, therefore, the mother will be bearing mostha financial responsibility
for the parties’ two children.

| am also satisfied that the wife’s care of theldaml’s two children of his
former relationship as well as their two childrdlowed the husband to work
as hard as he did throughout the duration of tredationship, contributing to
the earning capacity that he currently possesses.

A notional division of the “pool” of property, suanuation and amounts
“added back” as to 64/36 in favour of the husbarauld see the husband
retaining property, superannuation and the beonétite amounts “added back”
to the value of $634,128 and the wife receiving@896. 10 per cent of the
“pool” is $99, 000. It takes the husband only arywaearn that much and a
good earning capacity has often been recognisethibyCourt as one of the
best assets a person can take out of a relatiobstgikdown.
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| am satisfied that appropriate property adjustnmeders that are also just and
equitable require an adjustment to the notionakdin arrived at having regard
to contributions findings for all of these additedn relevant matters. |

determine that an adjustment of $200,000 in fawaiuhe wife is appropriate.

Accordingly, | consider that appropriate orderd wibvide for retention by the

husband of net property and superannuation inter@stl the benefit of the

funds represented by the notional “add backs” tovdlue of $434,128 and by
the wife to the value of $556,696.

What orders are appropriate to give effect to thisletermination?
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The wife should retain her car, jewellery, saviagsl superannuation interests
that were valued at the trial at $69,045. She hdidkality of $663 and the
benefit of monies that are to be “added back” have determined, being the
amount of $56,451. The net total of these is $138l,8he is to receive a
further $431,863 in property, superannuation arshdeom the husband and
the funds jointly held in the bank.

The husband has the real property valued at $480)0h a mortgage debt at
the time of the trial of $246,867. That leaves $183 in equity. He has

chattels and personal property valued at $55,94b Gash in the bank of

$1,825. The parties have just under $185,000 iairg pccount in the bank

That account is described as an offset accoumhalt be that no interest has
been earned on that account or, if any interestbe@s earned, it has been
offset against interest payable on the liabilitgwsed by mortgage on the
remaining real property. The husband also has@mest in the parties’ self-

managed superannuation fund of $382,183 and anstiparannuation interest
of $5,675.

To make up the additional $431, 863 the wife isetteive, | consider that she
should get the sum of approximately $185,000 teainvested in the bank
account. Any interest earned on those funds shdadddivided in the
proportions of 56/44 in favour of the wife. The sivould still need to receive
$246,863.

There is $183,133 equity in the real property thesband retains and his
superannuation interests total $387,858. The Cwas$ informed that the
husband wanted to try to retain the real propdrtyeicould. | consider that a
reasonable position given that he has lived theréhat house since it was
completed after separation.

As the husband is 50 years of age, he does notdsalang to wait as the wife
does before he can access his superannuation. ifdyenith the responsibility
of caring for the children, needs access to mormy. iif the husband were to
retain $100,000 equity in the property, at the $d30 value attributed to it at
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the time of the trial in 2012, he would have aniggio value ratio of 23.25 per
cent. He adduced no evidence about his capacrgfittance or the limitations
there may be upon that, but | consider that givierehrning capacity and that
equity to value ratio, he might very well be alde¢finance in order to pay the
wife an additional $83,133. That would see her ikdag $185,000 from the
money in the bank and another $83,133 from the dniba total of $268,133
in cash. She would then be entitled to a superammusplit from the husband’s
interest in the self-managed superannuation fundbii3,730, leaving the
husband with $224,128 in superannuation interestd giving the wife
$217,458 in superannuation interests. The current fature value of that
superannuation should not be underestimated.

| am quite satisfied that orders providing for pedyp adjustment and
superannuation splitting as just outlined are appate and just and equitable
in all the circumstances of this case.

The wife also had an application for lump sum spbugintenance. Of course,
as things currently stand, she has a need thas shmable to meet herself. The
receipt of $268,133 in cash will meet her immediaeds. She might not be
able to purchase a home, but invested and managetulty, that money will
certainly help her meet her needs and help hendiadly support the children.
At the same time, she will have almost $200,008uperannuation that should
continue to grow for her over the next 30 yeargrtwvide her with some capital
in her later years. | do not consider a lump supuspl maintenance payment
appropriate at this point. | will dismiss her apption for lump sum spousal
maintenance.

I make the orders set out at the commencemenesétheasons for judgment.

| certify that the preceding one hundred and sixty(160) paragraphs are a true

copy

of the reasons for judgment of the Honourabldustice Forrest delivered on

14 February 2014.

Associate:

Date: 14 February 2014.
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